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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

RUVWE, Judge: Respondent determ ned deficiencies in

petitioners’ Federal incone taxes and penalties as foll ows:

Accur acy- Rel at ed

Penal ty
Year Defi ci ency Sec. 6662(a)
1995 $27, 031 $5, 406. 20

1996 68, 194 13, 638. 80
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The issues for decision are: (1) Wether the amounts
deposited into petitioners’ bank accounts are incone or
nont axabl e gifts; (2) whether respondent counted certain deposits
tw ce when determ ning petitioners’ deficiencies; (3) whether
petitioners are liable for the self-enploynent tax under section
1401;* and (4) whether petitioners are liable for accuracy-
related penalties pursuant to section 6662(a).

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the acconpanying exhibits are
i ncorporated herein by this reference. Petitioners, M. Yang and
M's. Yang, are husband and wife and resided in Bellevue,
Washi ngton, at the time they filed their petition.

M. Yang was born in Taiwan and becane a U.S. citizen in
1985. M. Yang worked as a programmer/anal yst for Mattel
El ectronic in Los Angeles, California, from 1976 to 1982, a
system programmer for First Interstate Bank of California from
1982 to 1987, and a programmer specialist for Hughes Aircraft in
Los Angeles from 1987 to 1992. M. Yang al so periodically
provi ded programm ng consulting services. Ms. Yang has been a

homenmeker since 1986. M. Yang owns a 3- to 4-percent interest

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.



- 3 -
in a famly-operated factory in Taiwan. M. Yang s father passed
away in 1997.

In 1991, M. Yang incorporated “Torrance Consulting, Inc.”
(Torrance Consulting) under the laws of the State of California
for the purpose of engaging in contracting work. [In 1993,
petitioners sold their hone in California and noved to
Washi ngton. On June 8, 1993, petitioners signed a hone | oan
application for residential property in Bellevue, Washington.

The application was signed under penalty of perjury.? 1In the
application, petitioners reported gross nonthly inconme of $7,000
from Torrance Consulting and gross nonthly inconme of $1,000 from
di vidends/interest. The address for Torrance Consulting that
petitioners put on their application was the sane as their hone

address. Petitioners also reported owning a business with a net

2The application the petitioners signed was a Freddi e Mac
Form 65/ Rev. 10/92 which contained the following certification
above petitioners’ signature:

Certification: I/W certify that the information
provided in this application is true and correct as of
the date set forth opposite ny/our signature(s) on this
application and acknow edge ny/our understandi ng that
any intentional or negligent m srepresentation(s) of
the information contained in this application may
result in civil liability and/or crimnal penalties
including, but not limted to, fine or inprisonnment or
bot h under the provisions of Title 18, United States
Code, Section 1001, et seq. and liability for nonetary
damages to the Lender, its agents, successors and
assigns, insurers and any other person who may suffer
any loss due to reliance upon any m srepresentation
whi ch I/we have nmade on this application.
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wort h of $400,000. M. Yang was |listed as president of Torrance
Consulting, as self-enployed, and as working at Torrance
Consulting for the previous 1-1/2 years. The |oan application
al so contained the follow ng notation next to M. Yang's
enpl oynent information: “Borrower’s business can be | ocated
anywhere he sells overseas and has no storefront.” 1In a letter
attached to the | oan application, M. Yang stated:

| ve been working as a conputer systens consultant for

the past one and half years. M business clients are

those nmediumto | arge-sized manufacturers located in

Tai wan and Chi na.

In trying to hel p them noderni ze their conputer

systens, | found nyself spending nore and nore tine

overseas, and there is really no conpelling reason to

l[ive in L. A anynore.

In addition, by noving to Seattle area, with M crosoft

close by, | hope to gain earlier insight of the |atest

technol ogy and thus better serve ny custoners.

On June 14, 1996, petitioners signed, under penalty of
perjury, a loan application to refinance the 1993 hone loan.® In
t he application, they reported gross nmonthly income of $7,000
from“Summt Consulting, Inc.” (Summt Consulting) and net
nonthly income of $5,000 for business in Taiwan. Petitioners
al so reported owning a business with a net worth of $200, 000.

M. Yang was listed as president of Summt Consulting, as self-

enpl oyed, and as working at Summt Consulting for the previous 5

3The 1996 | oan application was also on a Freddie Mac Form
65/ Rev. 10/ 92.
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years. The address for Sunmt Consulting that petitioners put on
their application was the sane as their hone address. |In an
attached letter, M. Yang made reference to a $63,985 transfer
“from ny business account in Taiwan.”

During 1995 and 1996, petitioners had bank accounts at the
Bank of Taiwan, in Taiwan, and at Seafirst Bank, in Washi ngton.
The Bank of Taiwan account was in M. Yang s nane. This account
al | oned persons other than petitioners to access the account
t hrough the use of a passbook. M. Yang also withdrew funds from
t he Bank of Taiwan account during his frequent visits to Tai wan
bet ween 1995 and 1999. During 1996, funds were w thdrawn from
t he Bank of Taiwan account and wre transferred to the Seafirst
Bank account.

During 1995 and 1996, the foll ow ng deposits were nmade to

M. Yang' s account at the Bank of Taiwan:*

“The conversion rate in effect for the years 1995 and 1996
was NT$27.54 to 1 U S. dollar. U S. dollar anounts are rounded
to the nearest doll ar.
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Dat e of Anpunt
Deposi t Tai wanese Dol |l ars U.S. Dollars
5/ 30/ 95 NT$2, 000 $73
6/ 21/ 95 5 0
8/ 31/ 95 70, 602 2,564
9/ 14/ 95 70, 000 2,542
9/ 29/ 95 81, 375 2,955
10/ 17/ 95 81, 375 2,955
10/ 27/ 95 230, 000 8, 351
12/ 01/ 95 162, 750 5,910
12/ 21/ 95 1, 646 60
Total s (1995) NT$699, 753 1$25, 409
1/ 29/ 96 NT$81, 375 $2, 955
2/ 28/ 96 81, 375 2,955
3/ 08/ 96 78, 750 2, 859
4/ 12/ 96 78, 750 2, 859
4/ 15/ 96 602, 990 21, 895
5/ 10/ 96 71, 250 2,587
6/ 15/ 96 71, 250 2,587
6/ 21/ 96 3, 341 121
8/ 07/ 96 142, 500 5,174
9/ 16/ 96 67, 500 2,451
10/ 15/ 96 67, 500 2,451
11/ 01/ 96 67, 500 2,451
12/ 01/ 96 67, 500 2,451
12/ 21/ 96 2,227 81
Total s (1996) NT$1, 483, 808 2$53, 878

Y This figure is $1 nore than the sum of the conmponents due to
roundi ng off of the U S. dollar anmounts.

2This figure is $1 less than the sum of the conponents due to
roundi ng off of the U S. dollar anmounts.

During 1995 and 1996, the follow ng wthdrawal s were nmade

fromM. Yang’'s account at the Bank of Taiwan:?®

The conversion rate in effect for the years 1995 and 1996
was 27.54 Tai wanese dollars to 1 U S. dollar. US. dollars
anmounts are rounded off to the nearest doll ar.



Dat e of
W t hdr awal
9/ 13/ 95
10/ 23/ 95
11/ 02/ 95
11/ 04/ 95
11/ 06/ 95
12/ 11/ 95
Total s (1995)

3/ 01/ 96
3/ 18/ 96
3/ 27/ 96
3/ 28/ 96
4/ 01/ 96
4/ 23/ 96
4/ 24/ 96
4/ 25/ 96
4/ 25/ 96
8/ 23/ 96
11/ 01/ 96
Total s (1996)

Anpunt

Tai wanese Dol l ars

NT$70, 000
230, 000
10, 007

90, 000

5, 007

160, 000
NT$565, 014

NT$201, 200
10, 000

10, 007

10, 007

20, 000

10, 000
741, 840

3, 007
2,007

326, 600
179, 400
NT$1, 514, 068

U.S. Dollars

$2, 542

8, 351

363

3, 268

182

5,810
$20, 516

$7, 306
363
363
363
726
363

26, 937
109

73

11, 859

6,514
1$54, 977

This figure is $1 nore than the sum of the components due to
roundi ng off of the U S. dollar anmounts.

During 1995 and 1996,

transferred and deposited into petitioners’

Bank: 6

Dat e of
Deposi t
3/ 17/ 95

11/ 06/ 95
Total (1995)
3/ 01/ 96

4/ 12/ 96

4/ 24/ 96

8/ 23/ 96

11/ 01/ 96

Total (1996)

Payor / Sour ce
Yang
Yang Fan Hsi ng

Yang Yu Mei

M chael Yang
Yang Fen Shi ne
Yang You Mei
Yang You Mei

She

Sheue
Shue

the foll ow ng anbunts were wire

account at Seafirst

Anmount
(In U.S. Dollars)
$49, 968
36, 700
$86, 668

$19, 985
6, 528
63, 985
29, 985
49, 980
$170, 463

The U.S. dollar amounts are rounded to the nearest doll ar.
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For the years 1995 and 1996, M. Yang personally prepared
petitioners’ Federal incone tax returns. On their 1995 return,
petitioners reported total gross incone of $1,903 ($1, 716
interest and $187 capital gain). On their 1996 return,
petitioners reported total gross incone of $3,660 ($2,872
interest and $788 capital gain). The returns listed M. Yang's
occupation as unenpl oyed, reported that petitioners had no
interest in a foreign bank account, and reported no incone from
Torrance Consulting, Summt Consulting, or M. Yang' s interest in
the famly operated factory in Taiwan. On March 19, 1999,
respondent issued a notice of deficiency for the years 1995 and
1996.

OPI NI ON

Respondent’ s notice of deficiency determ ned unreported
i ncone based on the bank deposits nethod of reconstructing
income. Respondent’s determnation is entitled to the
presunption of correctness, and petitioners bear the burden of
proving that such determnation is incorrect. See Rule 142(a);

Tokarski v. Conm ssioner, 87 T.C. 74, 76-77 (1986); Estate of

Mason v. Comm ssioner, 64 T.C 651, 657 (1975), affd. 566 F.2d 2
(6th Gr. 1977).
Petitioners claimthat the anmounts deposited to their bank

accounts were nontaxable gifts fromM. Yang s father.
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Section 61(a) provides that gross incone includes all incone
from what ever source derived, unless otherw se specifically
excluded. Section 102(a) excludes the value of property acquired
by gift fromgross inconme. For incone tax purposes, a gift nust
proceed froma detached and disinterested generosity, notivated
by affection, respect, admration, charity, or the like. See

Duberstein v. Comm ssioner, 363 U. S. 278, 285 (1960).

Petitioners rely on their own testinony and that of M.
Yang' s brother, Fang Long Yang. M. Yang testified that Fang
Long Yang opened the Bank of Taiwan account and controlled it for
M. Yang by naking deposits and wire transferring noney to the
Seafirst Bank account. Fang Long Yang testified that he did not
personal ly set up the Bank of Taiwan account and that he did not
know the details surrounding the wire transfers to M. Yang. M.
Yang and Fang Long Yang claimthat their father nmade equal gifts
to his four sons during 1995 and 1996. The alleged gifts to M.
Yang in 1995 and 1996 were substantial ($112,077 and $224, 340),
yet Fang Long Yang could not renmenber, or even estinate, the
anounts he received or the anmounts petitioners received. W are
not required to accept petitioners’ or Fang Long Yang's self-
serving testinony, where it is inprobable, unreasonable, or

questionable. See Tokarski v. Conmm ssioner, supra at 77; C ower

v. Comm ssioner, T.C Meno. 1990-74. 1In light of the evidence,
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i ncludi ng inconsistencies in their testinony, we do not find M.
Yang or Fang Long Yang to be credible with respect to this issue.

Petitioners’ explanation for the bank deposits is that al
of the noney deposited was the proceeds of gifts. Petitioners
testified that neither of themwas gainfully enployed or engaged
in business after M. Yang di sconti nued his enploynment at Hughes
Aircraft.

However, in their |oan applications, signed under penalty of
perjury, petitioners told a different story. They reported
earni ng substantial anounts of business inconme, and M. Yang was
classified as self-enployed. The Bank of Taiwan account was
referred to as a “business account”,” M. Yang adm tted spendi ng
an increasing anmount of tinme overseas for work, and he stated
that he had manufacturing clients in Taiwan. Petitioners claim
that they m srepresented their financial information on the | oan
applications in order to get the | oans approved and inadvertently
failed to disclose the Bank of Taiwan account on their incone tax
returns. Based on the contradictory evidence, we do not find
petitioners’ explanations to be persuasive. Accordingly, with
t he exceptions noted bel ow, we hold that the anpbunts deposited
into petitioners’ bank accounts in 1995 and 1996 are taxable

i ncome.

'Petitioners failed to report their interest in the Bank of
Tai wan account on their 1995 and 1996 tax returns.



- 11 -

Petitioners contend that substantially all the funds
deposited into their Bank of Taiwan account in 1996 were
subsequently wire transferred to their Seafirst Bank account.
Petitioners bear the burden of proving such duplicate deposits.

See Estate of Mason v. Conmmi Ssioner, supra at 657; Zarnow V.

Conmi ssi oner, 48 T.C. 213, 216 (1967).

Petitioners concede that there are no duplications for 1995.
M. Yang testified that 90 to 99 percent of the anpbunts w thdrawn
fromthe Bank of Taiwan account in 1996 were transferred to the
Seafirst Bank account and specifically identified the
duplications. |In 1996, the follow ng transactions occurred on
the sane days with respect to petitioners’ bank accounts:?®

Dat e Wthdrawal (Bank of Tai wan) Deposit (Seafirst Bank)

3/ 01/ 96 $7, 306 $19, 985
4/ 24/ 96 26, 937 63, 985
8/ 23/ 96 11, 859 29, 985
11/ 01/ 96 6, 514 49, 980

M. Yang testified that a famly nenber woul d nake the
w t hdrawal fromthe Bank of Taiwan account, add in nore noney,
and then wire this larger anount to the Seafirst Bank account.
Based on M. Yang's explanation of the differences in anounts and
t he correspondi ng nature of the withdrawal s and deposits, we are
per suaded that respondent’s determ nation contai ned duplications.
We hold that the amounts wthdrawn fromthe Bank of Tai wan

account on March 1, 1996, April 24, 1996, August 23, 1996, and

8Anmounts are in U S. doll ars.
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Novenber 1, 1996, in the anounts of $7,306, $26,937, $11, 859, and
$6, 514° respectively, nust be subtracted fromrespondent’s bank
deposits determ nation of incone for 1996.

Section 1401 i nposes a tax on the "sel f-enpl oynent incone"
of every individual. Section 1402(b) defines "self-enploynent
i ncone"” as "net earnings fromself-enploynment”. Section 1402(a)
generally defines "net earnings fromself-enploynment" as gross
i ncone derived by an individual fromany trade or business
carried on by such individual, |ess deductions all owed.
Petitioners bear the burden of proving that they are not |iable
for the self-enploynent tax. See Rule 142(a).

On their 1993 and 1996 | oan applications, petitioners
reported owni ng busi nesses, |isted the sane address for both
their hone and busi nesses, and classified M. Yang as self-
enpl oyed. Petitioners claimthat they m srepresented information
on the | oan applications, that M. Yang has been unenpl oyed since
1992, and that they have never owned a business. On the basis of
the evidence in the record, we do not find petitioners’ testinony
persuasi ve and hold that they are liable for the self-enpl oynent
tax for 1995 and 1996.

Section 6662(a) inposes a penalty equal to 20 percent of the
portion of an underpaynent of tax attributable to a taxpayer’s

negl i gence, disregard of rules or regul ations, or substanti al

SAnounts are rounded to the nearest doll ar.
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under statenent of incone tax. See sec. 6662(a), (b)(1), and
(b)(2). “Negligence” has been defined as the failure to do what
a reasonable and ordinarily prudent person would do under the

circunstances. Neely v. Conm ssioner, 85 T.C. 934, 947 (1985).

The term “di sregard” includes any carel ess, reckless, or
intentional disregard of rules or regulations. Sec. 6662(c). An
understatenent is “substantial” if it exceeds the greater of

$5, 000 or 10 percent of the tax required to be shown on the
return. Sec. 6662(d)(1) and (d)(2). Respondent’s determ nation
that petitioners were negligent is presunptively correct, and the
burden is on petitioners to show a | ack of negligence. See Hall

v. Conmm ssioner, 729 F.2d 632, 635 (9th Gr. 1984), affg. T.C

Meno. 1982-337. The accuracy-rel ated penalty applies unless
petitioners denonstrate that there was reasonabl e cause for the
under paynment and that they acted in good faith with respect to
t he under paynent. See sec. 6664(c).

Petitioners have not established that their underpaynments
for 1995 and 1996 were due to reasonabl e cause or a | ack of
negl i gence. Accordingly, we hold that petitioners are |liable for

the accuracy-related penalty for 1995 and 1996.

Deci sion will be entered

under Rul e 155.




